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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 19 0of 2022 (DB)

Vijay Sundersingh Chavhan,

Aged about 38 years, Occ. Service,
Resident of 95, Deepkamal Layout,
Shahu Nagar, Besa Road,

Nagpur.

Applicant.
Versus

1) The State of Maharashtra,
through its Principal Secretary,

Department of Law and Judiciary,
Mantralaya, Mumbai-400 032.

2) The State of Maharashtra,
Through its Chief Secretary,
General Administrative Dept.,
Mantralaya, Mumbai-32.

3)  Charity Commissioner,
3rd Floor, 83, Dr. Annie Besent Road,
Worli, Mumbai-400 018.

4)  Joint Charity Commissioner,
Nagpur Division, Civil Lines,
Nagpur.
Respondents.

Shri R.V.Shiralkar, Ld. counsel for the applicant.
Shri H.K.Pande, 1d. P.O. for the respondents.

Coram :- Shri Shree Bhagwan, Vice-Chairman and
Shri M.A. Lovekar, Member (J).

Date of Reserving for Judgment : 28th September, 2022.

Date of Pronouncement of Judgment: 20t October, 2022.

JUDGMENT
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Per : Member (]).
(Delivered on this 20t day of October, 2022)

Heard Shri R.V.Shiralkar, 1d. Counsel for the applicant and Shri
H.K.Pande, Id. P.O. for the respondents.
2. Facts leading to this O.A. are as follows. The applicant is B.A,,
LL.M.. He was appointed as Inspector in the year 2011 and worked on the
establishment of respondent no. 3. By order dated 20.05.2016 he was
promoted as Superintendent. Presently he is working as a Superintendent
on the establishment of respondent no. 4. In the year 2016 he passed
departmental examination held in accordance with Rules of 2015 notified
on 03.12.2015 (A-2). Rule 3 of these Rules provides that after passing such
examination once, it is not necessary to pass it again for any of the posts in
promotional chain mentioned in these Rules. It is the contention of the
applicant that he is eligible for being considered for the promotional posts
of Assistant Charity Commissioner as per the applicable Rules since he
possesses requisite qualification and experience. His further contention is
that since he passed the departmental examination in the year 2016 he
need not appear for such examination and pass it again in view of Rule 3 of
Rules of 2015 and hence, the stipulation in the relevant Rule to pass such
examination will not come in his way. On these grounds the applicant is

seeking following reliefs:-
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“A. By way of appropriate direction, direct respondent no. 1 to
consider the case of the applicant for promotion on the post of
Assistant Charity Commissioner as per Section 5(1)(d) of the
M.P.T. Act, 1951 having fulfilled the criteria and eligibility for the
same to meet the ends of justice.

A-1. Hold and declare that the applicant has already passed the
examination required for promotion on the post of Assistant
Charity Commissioner and new Rules framed on 02.06.2022 are
not applicable to the applicant.

A-2. Direct the respondent no. 1 to consider the case of the
applicant for the promotion for the post of Assistant Charity
Commissioner, as per the provisions of the Recruitment Rules
prevalent at the time of appointment of the applicant.

B. Direct the respondent no. 1 not to make any appointment
on deputation to the 50% quota for promotion to the post of
Assistant Charity Commissioner throughout the Maharashtra
during pendency of the present application.

B-1. The provisions of transfer on deputation should be
removed from the Recruitment Rules as per G.R. dated

17.12.2016 and Information Book Rule no. 11.



3.

4 0.A.No.19 of 2022

C. Direct the respondent no. 1 to take immediate steps to
consider the case of the applicant for promotion on the post of
Assistant ~ Charity  Commissioner, by  constituting the
departmental promotion committee’s meeting in this regard, in
the interest of justice.

D.  Grant any other relief in favour of the applicant which this
Hon’ble Tribunal may deem fit and proper in the facts and
circumstances of the case.”

It is the case of the respondents that as per relevant Rules the

applicant will have to pass the departmental examination to be conducted

as per applicable Rules and he cannot claim exemption from passing such

departmental examination on the ground of having cleared the

departmental examination as per Rules of 2015 because said examination

does not confer eligibility for the promotional/ higher post of Assistant

Charity Commissioner.

4,

In the reply of respondent no. 1 following chronology is given:-

“i)  Initially Section 5(2A)(c) of the said Act read as under:-
“Who holds a degree in law of any university in India
established by law or any other University recognised by
the State Government in this behalf and has worked in the

Charity Organisation after obtaining such degree for not
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less than five years in an office not lower in rank of
Superintendent or Legal Assistant.
ii)  In the year 2017 section 5(2A) of the said Act came to be
amended and in place of earlier clause (c) following clause (c)
came to be substituted:
(c) who holds a degree in law of any University
established by law or any other University recognised by
the State Government in this behalf and has worked in the
Charity Organization for not less than 5 years after
obtaining such degree on a post not lower in rank than
Senior Clerk or Steno-typist and has passed the competitive
departmental examination to be conducted as per the rules
prescribed by the Charity Commissioner.
iii)  The department processed the file for promotion of the
eligible candidates to the post of Assistant Charity Commissioner.
At the relevant time, it came to the notice of the department that
by virtue of  amended Section 5(2A)(c) the
Superintendent/PRO/Legal Assistant will not be eligible for
promotion but they can be appointed by selection through a
‘Limited Departmental Examination’. Hence, to resolve the issue

of frustration among the candidates working in the feeder cadre
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of the post of Assistant Charity Commissioner as their promotion
channel was stopped, the Government came up with a proposal
of amendment to Section 5(2A) by adding clause (d) to it.
Accordingly by Maharashtra Act No. XXVI of 2020 new
clause (d) came to be introduced w.e.f. 05.10.2020. The said
clause (d) reads as under:
(d)  who, being a person not falling under clause (c), and
who holds a degree of law of any University established by
law or any other University recognised by the State
Government in this behalf and has worked in the Charity
Organization, for not less than 3 years, after obtaining
such degree on a post of the Superintendent or the Public
Relation Officer or the Legal Assistant and has passed the
departmental examination to be conducted as per the rules
prescribed by the Charity Commissioner.”
Aforequoted provisions are at annexures R-1 and R-2.
Respondent no. 1 has contended as follows:-
“In view of the provisions of Section 5(2A)(d) of the said
Act, the draft rules of departmental examination were submitted
by the office of the Charity Commissioner to the Law and

Judiciary Department (L&]D) for the approval. The L&D after
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obtaining remarks of the General Administration Department
revised the draft rules of Departmental Examination and
communicated the same to the office of the Charity
Commissioner by letter dated 06.10.2021 a copy of which is
annexed herewith as Annexure-R-3.

Now as per the clause (d) of Section 5(2A) of the said Act, it
is for the Charity Commissioner to prescribe the said rules and
conduct the examination accordingly. After examination is
conducted by the Charity Commissioner, the candidates who will
be successful in the said examination and have completed 3 years
of service in the feeder cadre after obtaining the degree in law
will be eligible for being considered for promotion to the post of
Assistant Charity Commissioner.”

Respondent no. 1 has further contended as follows:-

“It is the contention of the applicant that once the
candidate has passed post recruitment examination (PRT) as per
the ‘Post Recruitment Examination (to the posts of
Superintendent, Public Relation Officer, Group-B (Non -
Gazetted), Bench Clerk, Judicial Clerk, Inspector, Accountant,
Senior Clerk, Record Keeper and Clerk-cum-typist), in the Charity

Organization under the Law and Judiciary Department, Rules



8 0.A.No.19 of 2022

2015’ (hereinafter referred to as ‘Rules of 2015’), then it is not
necessary for the candidates in the feeder cadre to the post of
Assistant  Charity Commissioner to pass departmental
examination provided under clause (d) of the Section 5(2A) of
the said Act, is misconceived.

The PRT is an examination conducted after recruitment of
a candidate to the posts mentioned in Rules of 2015. Rule 3 of the
Rules of 2015 provides that a candidate is not required to pass
examination again for promotion to the higher post in the
hierarchy. Rule 4 of the Rules of 2015 enumerates the
consequences of not clearing the examination in stipulated time
viz. future increments will be withheld and seniority will be lost.
Further Rule 5 of the Rules of 2015 provides for exemption from
passing the said examination on attaining the age of 50 years.

Rule 3 of the Rules of 2015 is substituted by amendment
vide Notification dated 02.07.2021. The relevant portion of
amendment reads as under:-

3. Period and number of chances:-Subject to the

provisions of these Rules, the persons appointed to the

post of Superintendent, Public Relation Officer, Group-B

(Non-Gazetted), Bench Clerk, Judicial Clerk, Inspector,
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Accountant, Senior Clerk, Record Keeper and Clerk-cum-
Typist, in the Charity Organization, shall be required to
pass the examination within four years from the date of

their appointments and in three chances. After passing

such examination once, it is not necessary to pass such

examination again for promotional channel of any of the

above referred posts.

Thus, it can be seen from the provisions of the Rules of
2015 that the said rules are applicable only to the posts from
clerk-cum-typist to superintendent and by no stretch of
imagination it can be construed that the said Rules are
applicable to the post of Assistant Charity Commissioner.”
7. Copy of the Rules of 2015 is at Annexure-R-4. Copy of
notification dated 02.07.2021 is at R-5.
8. Respondent no. 1 has placed on record its reply dated
22.03.2022 (A-R-6) to the representation made by the applicant and one
Sanjay Joshi. Said reply reads as under:-

“Iniara fuiftea ueRolt Jastelst Steten st Retem FEeneR

3UTIA HAATAA A DY, AFRID LAGR IR Al UGIER TeiEstal saren fafza
Betcll el ude Aioe Rt a == Jenotiasta aslem daeadia aifteis,
Sterdus 3HBR! (-4 3REWHA), AT, FRlen, =™ i, Prsder,
atse [, stdcamua, feits-cdoatsem ugiadar AEReEs e udiiaz
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T8 TRIHA, 2098 21 TR AFRIG [AHpi aiaiel & Ao R=E, ai
IR Tmamed 3ibua i @ e AR, AdsSts fdsara @R
SRR, 9980 R BEA 8 (RIN) ALAA ITE (3) AL A RILEAR UH
3AGART A LAGR RIFA A UGTAR  UStealctebaal urst Agdet.”

The applicant has also contended as follows:-

“It is a matter of record that draft rules of departmental
examination were submitted by the office of the charity
commissioner to the Law and Judiciary Department for approval.
Law and Judiciary after obtaining the remarks of G.A.D. revised
the draft rules of departmental examination and communicated
the same to the office of charity commissioner. If the remarks of
the G.A.D. are perused, the G.A.D. has in clear terms stated that
examination is to be taken with books looking at the difficult
syllabus of examination. Further the G.A.D. has stated that how
many marks for subjective and objective questions is to be made
clear. The respondent charity commissioner has acted in
contravention of suggestions of G.A.D. and intentionally framed
rules of departmental examination wherein examination is kept
without books. There is no clarity on point of subjective and
objective questions. This is done to deprive the cadre of
Superintendent or legal Assistant from getting appointment as

Assistant Charity Commissioner and making rule 5 (2) of the act



11 0.A.No.19 of 2022

redundant. Further, the general administration department has
also advised that the employees of the feeder cadre who have
crossed the age of 50 years or who have to their credit 15 years
of service in the feeder cadre must be considered to be exempted
from passing the departmental examination. However, the
respondent no. 2 has acted in contravention, malafide and
ignored such condition in order to deprive the feeder cadre from
getting promotion on the post of Assistant Charity Commissioner.
10. By relying on various rulings of the Hon’ble Supreme Court
(mentioned on pages 87 & 88) Id. C.P.0. has put forth following
propositions of law:-
“l.  Recruitment process, as is well known, must be
commensurate with the statute or the statutory rules operating
in the field.
2. A person does not acquire a legal right to be appointed
only because his name appears in the select list.
3. The State as an employer has a right to fill up all the posts
or not to fill them up. Unless a discrimination is made in regard

to the filling up of the vacancies or an arbitrariness is committed,
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the candidate concerned will have no legal right for obtaining a
writ of or in the nature of mandamus.
4. The Government has no constraint to make appointments
either because there are vacancies or because a list of candidates
has been prepared and is in existence.
5. Mere inclusion of a name in the select list for appointment
does not create a right to appointment even against existing
vacancies and the State has no legal duty to fill up all or any of
the vacancies.”
11. According to the applicant, none of these rulings is applicable
to the facts of the case. The applicant, on the other hand, has relied on the
following ruling:-
1. P.Mehendran Vs. State of Karnataka, AIR 1990 SC 405. In
this case it is held:-
“Construction of amending Rules should be made in a
reasonable manner to avoid unnecessary hardship to those
who had no control over the subject matter. Every statute
or statutory Rule is prospective unless it is expressly or by
necessary implication has retrospective effect. Unless there
are words in the statute or in the Rules showing the

intention to affect existing rights the Rules must be held to
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be prospective. If a Rule is expressed in language which is
fairly capable of either interpretation it ought to be
construed as prospective only. In the absence of any
express provision or necessary intendment the rule cannot
be given retrospective effect except in matter of procedure.

In the instant case, the amending Rule of 1987 does
not contain any express provision giving the amendment
retrospective effect nor there is anything therein showing
the necessary intendment in enforcing the Rule with
retrospective effect. The amended Rule, therefore, could
not be applied to invalidate the selection made by the
Commission.”

The aforesaid ruling arose out of the Judgment dated
05.12.1989 in P.Mahendran Vs. State of Karnataka delivered by Karnataka
High Court. In this Judgment, Judgment dated 30.09.1987 of Karnataka
Administrative Tribunal delivered in 0.A. No. 1716 of 1987 was challenged.
12. One of the principal contentions of the applicant is that now he
need not again appear for the departmental examination since he has
passed the examination held as per Rules of 2015. Title clause of this

notification dated 03.12.2015 reads as under:-
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“Short title:-These rules may be called the Post Recruitment

Examination (to the posts of Superintendent, Public Relation

Officer, Group-B (Non Gazetted), Bench Clerk, Judicial Clerk,

Inspector, Accountant, Senior Clerk, Record Keeper, Clerk-Cum-

Typist), in the Charity Organisation, Maharashtra State, under

the Law and Judiciary Department, Rules, 2015.”

Thus, it is apparent that the departmental examination
provided by Rules of 2015 was for filling posts of Superintendent, Public
Relation Officer, Group-B (Non-Gazetted), Bench Clerk, Judicial Clerk,
Inspector, Accountant, Senior Clerk, Record Keeper, Clerk-Cum-Typist, in
the Charity Organization. Here, the applicant is aspiring for the post of
Assistant Charity Commissioner. Departmental examination to be held for
the said post which is higher and requires knowledge of law cannot be
equated with the examination conducted as per Rules of 2015.
Consequently, the applicant will not derive any assistance from the ruling
sought to be relied upon by him. Once this conclusion is reached it would
follow that the applicant shall not acquire eligibility for the post of
Assistant Charity Commissioner unless he passes the examination
prescribed by applicable Rules.

13. One more contention raised by the applicant is as follows:-
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“According to recruitment rules made by the law and
judiciary department for charity organization in the year 1986
the provision of transfer on deputation of suitable judicial officer
quota of 15% should be amended in one year from the date of the
G.R.. The last date for making amendment in recruitment rules
was 16.12.2017. Hence the 15% quota of deputation has no legal
validity now. A copy of the recruitment rules 1986 is annexed
here and marked as Annexure-A-8. A copy of the information
book with G.R. dated 17.12.2016 is annexed here and marked as
Annexure-A-9. According to Government Resolution dated
28.01.1975 all promotions upto the first promotion to the post
should be on the basis of seniority. A copy of the G.R. is annexed
here and marked as Annexure-A-10. The recruitment rule should
be amended, quota of appointment 50% by direct recruitment
and 50% by the promotion as per the G.A.D. G.R. dated
26.03.1970. A copy of the G.A.D. G.R. dated 26.03.1970 is annexed
here and marked Annexure-A-11. The respondents are not
following their own resolutions scrupulously and in order to
appoint/depute judicial officers the applicant is deprived of

promotion. The examination rules are framed in such fashion
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that nobody from cadre of Superintendent/ Public Relation
Officer/ Legal Assistant will be able to pass such examination.”
14. The relevant part of G.R. dated 17.12.2016 reads thus:-

“TEEn Faota sitdes gEna ufakgEdE Fegaen Reas g SAaotdie
ugleste Yaidd Bldid @ Hgs Aaoticlict waHal-AiaR TR gl 3R 2ig a1 IV
=1 Aaota uffgada Tt saaEl g, @ dAaotzn afagadzid
ffefde doien 98 caden AARwlaa ©@ ofabrEda srar Ada. s
ot Aawaet Frewa afEgadat us sRuzaid aqe st v 3ttt

TAA A AT S SRA 98% s ufafergadiat swa A, aent, =n
JRAURIA e avid Aamaet FraEet dslht avqe faeroms wwet endt.”

The relevant instructions in the Book of Instructions at page
no. 43-CK are as follows:-

‘s ueteR gldfeigadtel fergardt et Stid 31en U Aawdel s
FRBAAL, Taletdl AR Feeite Aidegaiar (by transfer on deputation)
Fgadia usr Ffae wua @ srdd SR 9% 13 afafgada sra At
el Jawon Aawaen FEwa Geaie 96.92.2090 wid sftRgfia =t (=
30lERa A gdel foerwed dAast J==n 98% el SRA U Afafegada
NI ARGe Dol AT AWHINE! RAd sted 9% e wlafegada

IROTEEAL! JERIM B0 AR ). 312l Jereon tERgfaa dwearie e 96.

92.2090 &1 3ifA el 3cTES N arRAUTA TRn JaRHFAT 98% =N
FARA @ Jaoida @@ sfakgada sral Ada. siftd arziwela Jawo
3ittrigen ot o deam el 98.92.2090 R = JdaoiaAsd glafgada
T2 331 AUR ABId.

JERIERIA AR AgAtaa Aot fdgfaa detcen Aar gagt

eI ua Aaa sttsett 3g.”

No provision as contemplated by the aforesaid guidelines has

been made so far in the Recruitment Rules. It would be open to the
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respondent department to take steps for incorporating such provision in
the Recruitment Rules.

15. It is the grievances of the applicant that new rules framed on
02.06.2022 are such that nobody from the cadre of Superintendent/Public
Relation Officer/ Legal Assistant will be able to pass the examination. We
find no merit in this submission. It is apparent that the post of Assistant
Charity Commissioner requires knowledge of Law and hence calling upon
the aspirants to clear the examination which is devised to test such
knowledge cannot be faulted.

16. For the reasons discussed hereinabove the 0.A. is dismissed.
The respondent department shall be at liberty to take necessary steps for
amendment to Recruitment Rules so as to bring them in line with the
guidelines contained in G.R. dated 17.12.2016/ instructions contained in

the Book of Instructions. No order as to costs.

(M.A.Lovekar) (Shree Bhagwan)
Member(]) Vice Chairman
aps

Dated - 20/10/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Vice Chairman&Member(]).
Judgment signed on : 20/10/2022.

and pronounced on

Uploaded on : 21/10/2022.
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